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Treaty Shopping / Legitimacy

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES
WASHINGTON, D.C.

IN THE PROCEEDING BETWEEN

MOBIL CORPORATION, VENEZUELA HOLDINGS, B.V.,
MoBIL CERRO NEGRO HOLDING, LTD.,
MOBIL VENEZOLANA DE PETROLEOS HOLDINGS, INC.,
MOoBIL CERRO NEGRO, LTD., AND
MOBIL VENEZOLANA DE PETROLEOS, INC.
(CLADMANTS)

AND

BOLIVARIAN REPUBLIC OF VENEZUELA
(RESPONDENT)

(ICSID CASE NO. ARB/07/27)

DECISION ON JURISDICTION

Members of the Tribunal:

H.E. Judge Gilbert Guillaume, President
Professor Gabrielle Kaufimann-Kohler, Arbitrator
Dr. Ahmed Sadek El-Kosheri. Arbitrator

204. As stated by the Claimants. the aim of the restructuring of their investments in
Venezuela through a Dutch holding was to protect those investments against breaches of
their rights by the Venezuelan authorities by gaining access to ICSID arbitration
through the BIT. The Tribunal considers that this was a perfectly legitimate goal as far

as 1t concerned future disputes.
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Rules adapted to the conditions of the international market
/ Lex Mercatoria

ICC award no. 8385 (1995) citado como fuente en Partial
Award in Case 14208/14236

"[iln international relations, the tribunal considers that it is preferable to apply
rules adapted to the conditions of the international market and which provide a
reasonable balance between the company's confidence in its distinct legal status
and the protection of entities which may fall victim to the manipulations of a
company controlling its subsidiary to deprive a creditor of the benefits to which it
is entitled... The application of international principles offers many advantages.
They apply in a uniform fashion and are independent from the peculiarities of
each national law. They take into consideration the needs of international
relations and allow for a fruitful exchange between systems which are sometimes
excessively attached to conceptual distinctions, and systems which seek a just
and pragmatic solution to particular situations. This is therefore an ideal
opportunity to apply what is increasingly referred to as the lex mercatoria”.

Ordre juridique transnational

Final Award in Case 13515

Attendu que [la demanderesse] demande I'exécution par son cocontractant de
ses obligations contractuelles. Qu'une telle demande se revendique de l'effet
obligatoire des contrats. Qu'en effet, chaque partie se doit, de respecter, en les
exécutant les obligations qu'elle a souscrites. Que la force obligatoire des
contrats, exigence de sécurité juridique, est formellement prescrite par l'article
1134 du Code civil francais. Que le droit comparé ainsi que I'histoire du droit
attestent de [l'universalité d'une telle régle. Que le principe pacta sunt
servanda est un principe de I'ordre juridique transnational, rappelé par nombre de
sentences arbitrales.
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La société internationale des commercants et Etats... /
Legitimité (adhesion des opérateurs du commerce
international)

Final Award in Case 13515

Attendu que l'ordre public transnational ou véritablement international est «
constitué de I'ensemble de principes ou de normes supérieurs et fondamentaux
pour le commerce international qui visent en toutes hypothéses a protéger
certaines valeurs essentielles ainsi que les intéréts de la société internationale »
(Commercants et Etats) (P. Lalive : « Ordre public transnational (ou réellement
international) et arbitrage international » RA 1986 p. 331). Que larbitre
international reconnait I'existence de principes d'ordre public transnational, dés
lors qu'il constate qu'ils font I'objet d'une large convergence entre les différents
systémes juridiques des Etats, et qu'ils sont retenus par des conventions, et
lorsqu'il constate I'adhésion des opérateurs du commerce international.

Attendu que les opérateurs du commerce international, et notamment les
grandes firmes multinationales, s'engagent par des codes de bonne conduite, a
renoncer a de telles pratiques et, que « les régles de conduite pour combattre
I'extorsion et la corruption dans les transactions commerciales » de la Chambre
de commerce internationale, montrent que la réprobation de telles pratiques est
largement partagée dans le milieu d'affaires.

The International Business Community

Final Award in ICC Case 7XXX

The Tribunal will apply those general principles and rules of law applicable to
international contractual obligations which qualify as rules of law and which
have earned a wide acceptance and international consensus in the international
business community, including notions which are said to form part of a /ex
mercatoria, also taking into account any relevant trade usages as well as the
UNIDROIT Principles, as far as they can be considered to reflect generally

accepted principles and rules.
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International Business Community

Sentence partielle dans I'affaire CCl 12111

The Sole Arbitrator is persuaded that the parties wished to depart from a national
system. They did not want to apply the private international law of an
undetermined national legal system. The Sole Arbitrator agrees with Claimant
that "international law" should be understood as international rules applicable to
international contracts.

Accordingly, the Sole Arbitrator considers that the terms "international law" used
by the parties refer to lex mercatoria and general principles of law applicable to
international contractual obligations such as the ones arising out of the Contract.
Such general principles are reflected in the UNIDROIT Principles of International
Commercial Contracts which will be applied for the determination of the parties'
respective claims in this arbitration.

As to the application of the PECL, i.e. principles established further to an initiative
of the Commission of the European Union in order to harmonize private law
within the State members of the European Union, the Sole Arbitrator notes that
they constitute an academic research, at this stage not largely well-known to
the international business community and are a preliminary step to the drafting of
a future European Code of Contracts, not enacted yet. Claimant's claim for
application of the PECL is therefore rejected.’
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The Community of State and Investors...

UNCITRAL Ad Hoc Arbitration

i

The Honorable Charles Brower
and Separate Opirion
Date:

The Slovak Republic

Respondent

FINAL AWARD

9 October 2003

Place of arbitration: Paris

5.

Or. Vojtéch Trapl
Date: 7 October 2009

L
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B4, The Tribunal considers that it is not bound by previous decisiona At the same time,
it is of the opinion that t must pay due consideration to earber decsions of
international tribunals. It believes that, subject to compelling contrary grounds, it has
a duty to adopt solutions established in a series of consistent cases. It also believes
that, subjed to the specifics of a given treaty and of the drcumstances of the adual
case, it has a duty to seek b contribute to the hammonious development of
imvestment law and thereby to meet the legitimate expectations of the community of

States and investors towards certainty of the rule of law®.
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